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Appear ances; Rosebud Joyner, in propria persona,

Howard M Knee, Attorney for Inglewood Unified School District.

Bef ore Hesse, Chairperson; Tovar and Jaeger, Menbers.

| DECISI'ON AND CORDER

HESSE, Chairperson: Rosebud Joyner, on behal f of
hersel f,* excepts to the attached decision of the
adm ni strative |law judge dism ssing her charge that the
| ngl ewood Unified School District violated subsections
3543.5(a), (b), and (c) of the Educational Enploynent Rel ations
Act (EERA).?2

The Board has considered the entire record and the proposed

decision in light of the exceptions and briefs and hereby

The 1Ingl ewood Teachers Association did not file
exceptions. _

°The EERA is codified at Governnent Code sections 3540
et seq.



affirns the rulings, findings, and conclusions of the

adm ni strative |law judge and adopts his recomended Order.

Accordingly, the unfair practice charge, Case No. LA-CE-1562,

is hereby DISM SSED in its entirety.

Menbers Jaeger and Tovar joined in this decision.



STATE OF CALI FORNI A
PUBLI C EMPLOYMENT RELATI ONS BOARD

| NGLEWDCD TEACHERS ASSOCI ATI ON and )
ROSEBUD JOYNER
) Unfair Practice

Charging Party, ) Case No. LA- CE- 1562
)
V. ) PROPOSED DECI SI ON
) (6/9/83)
| NGLEWOCD UNI FI ED SCHOOL DI STRI CT, )
Respondent . 2
)

Appearances; Mchael R Wiite, Esq. for I|nglewod Teachers
Associ ation and Rosebud Joyner; and Howard M Knee, Esq. for
| ngl ewood Unified School District.

Bef ore Stephen H. Nai man, Adm nistrative Law Judge.

STATEMENT OF THE CASE

On April 8, 1982, Rosebud Joyner, as an individual, filed
an unfair practice charge against Inglewod Unified School
District (hereafter District or Enployer) alleging violations
of sections 3543.5(a), (b) and (c) of the Educational
Enpl oynent Relations Act (hereafter EERA). | The charge was

anended three tines, and added as a charging party |Inglewood

Teachers Association (hereafter Association or Union). The
| ast anmendnent on June 11, 1982, superseded all previ ous
char ges.

1A11 references to the Educational Enploynment Relations
Act hereafter cited are found at Governnment Code section 3540
et seq.



The charge, as amended, specifically alleges violation of
Government Code section 3543.5(a), and 3543.5(c). The charge
further recites a violation of Government Code section
3543.1(a).? Speci fically, the charge alleges that t he
District violated EERA by dism ssing Rosebud Joyner because of
her exercise of protected rights. The charge further alleges
that the District violated EERA by denying Joyner her
contractual right to take up to 110 days of sick [|eave; by
denying Joyner conpensation of differential pay for <certain
days of sick leave; by requiring doctors' excuses for al
future absences rather than a doctor's justification only for
the absences which the District questioned and by refusing to
process a grievance filed on behalf of Joyner.

A conplaint issued on August 5, 1982. On August 19, 1982,
the District filed its Answer to the unfair practice charge.
The District's Answer denies the allegations in the charge, and
affirmatively alleges that the charge was not tinmely and that

the Association waived any rights to neet and negoti ate.

’Section 3543.1 (a) recites t he rights of enpl oyee
organi zati ons under EERA. Section 3543.5(b) makes it an unfair
practice to "[d]eny to enployee organizations rights guaranteed

to them by [EERA]." It is concluded that charging party's
failure to specify a violation of section 3543.5(hb) in
paragraph 6 b of its charge was either an oversight or a
clerical error. The allegations in the charge are consistent

with those required for a violation of section 3543.5(Db).
Thus, the failure to specify the section nunber is not fatal
and it is concluded that the amended charge and the conpl aint
which incorporates it include the necessary allegations to
support a violation of section 3543.5(b).



An informal conference was held on Septenber 2, 1982; and
the matter was not resolved. On Cctober 13, 1982, the District
filed a Motion to Dismss the Conplaint again alleging, inter
alia, that the charge was untinely and that the Association had
waived any right to bargain. The Association was given an
opportunity to respond to the Mdtion and on Decenber 3, 1982,
the Admnistrative Law Judge, who conducted the infornmnal
conference, denied the Motion to Dismiss in its entirety.

The formal hearing in this matter was held on January 12
and 13,'1983. The final brief in this matter was received on
May 16, 1983; and the matter was deened subnitted.

FI NDI NGS OF FACT

The Inglewod Teachers Association and the Inglewod
Unified School District are an enployee organization and a
public school enployer wthin the mnmeaning of EERA sections
3540.1(d) and 3540.1 (k), respectively.® The Association and
the District have been parties to at |least two successive
agreenments covering the years 1978-1980 and 1980-1983.

Rosebud Joyner is Enployed by the District

Rosebud Joyner was enployed by the District as a
certificated teacher in Septenber 1966 and remai ned an enpl oyee

of the District until her termnation in Novenber of 1981. O

®By stipulation of the parties.



or about March 6, 1975, Joyner injured her back while at work.
Thereafter, she experienced continuous physical probl ens
relating to this injury. In approximately 1977, Joyner was
found to be disabled and received a 20 percent disability
award. In addition, as part of the disability proceedings, it
appears that Joyner's physicians were in comunication with the
District admnistration, advising them of Joyner's nedical
condition. During the years 1977-78, Joyner mssed 27 days out
of 179 schedul ed workdays. During the year 1978-79, Joyner was
absent 15 days out of 180 workdays. During the school vyear
1979-80, Joyner was absent 87 days out of approximately 179
wor kdays. During the school year 1980-81, Joyner was absent
approxi mately 94 days out of 175 workdays.

Rosebud Jovner's Alleged Protected Activity

In approximately 1968, Joyner becane a charter nenber and
first officer of the Inglewod Federation of Teachers (I FT).
She remained a nenber of that organization wuntil md-1970.
Apart from her early nenbership in and office with the |FT,
Joyner"s activities wth that organization appear to be
unr emar kabl e. In addition to nenbership in |1FT, Joyner
testified that over the years, she vafiously assi sted enpl oyees
in filing of "documents" with the District. It is unclear from
her testinony what kind of docunents were filed, but it appears
she was not acting in any official union capacity and that her

nane did not appear on any of the docunents.



During the academc year 1980-81, Joyner was assigned to
Monroe Junior H gh School . The principal at that high schoo
was Peter Butler. In late fall 1980, it becane known that
adm nistration intended to transfer Butler to another school in
the mddle of the year. Joyner and a nunber of other teachers
personally opposed Butler's transfer. They prepared and
distributed flyers to staff and the public and conducted
nmeetings, sone of which were held in Joyner's classroom
Joyner testified that she was part of a group or "commttee of
[10 to 20] teachers,"” all of whom had equal visibility and
responsibility for the protest of the md-year change in
princi pal .

In addition, wearlier in the fall of 1980, the District
transferred approxinmately 6 to 8 teachers from the school in
whi ch Joyner worked. Joyner and other teachers becane angry
and upset and discussed this change during their lunch hour in
the school | unchroom Joyner suggested they file a "class
action" against the school district in order to keep the
positions at Monroe Junior Hi gh School. It appears that her
comments may have been overheard by Assistént Princi pal
Lance VI ach, who was about 3 or 4 feet away from Joyner when
she made the statenment. The record is devoid of any evidence
that the assistant principal or other representative of the
District made any statenents in response to Joyner's

general i zed suggestion.



When  Butl er was transferred, he was repl aced by
Dr. Earl Rector. Joyner testified that Rector was sent to
Monroe Junior Hi gh School as a "hatchet man"™ and was out to
"get her." \When asked to be nore specific about the source of
these statenents, she could only testify that it was "commbn
know edge in the comunity."” Joyner testified that when Rector
arrived he "zeroed in" on her. Wen asked to clarify this
statenent, Joyner testified that on his first day at school,
Rector spoke to her and said "I am glad to neet you,
Ms. Joyner, or wrds to that effect.” Joyner could not
testify as to any other specific statenent by Rector.

Joyner testified that when Rector arrived at Monroe Junior
H gh School, he began to hold nunerous faculty neetings. She
testified that on the days she was present at work, she
sonetinmes intentionally did not attend the faculty neetings
because she felt that her time was better spent teaching the
st udent s. She also admtted she was late for the neetings,
sonetines intentionally, sonmetines because of illness. Joyner
also admts discussing wth her colleagues the idea of
protesting neetings by going in late and sonetines, this was
put into practice. There is no evidence that the District
adm ni stration knew of these discussions.

During this same period Joyner conplained about dogs

underneath her portable building classroom She was concerned



about the effect of fleas and other health threats to her
students. She also suggested that the District should have the
dogs renoved. There is no evidence how or if the District
r esponded.

Early in the second senester, Rector evaluated Joyner and
asked for her teaching objectives. Joyner testified that
Rector had an assistant principal prepare the evaluation.
Rector then revised the evaluation to show areas where
i nprovenent was needed. Specifically noted was Joyner's poor
attendance record at school and at faculty neetings, her
alleged inability to relate to other teachers, and her alleged
failure to change her bulletin boards. Joyner does not dispute
the evaluation comments, but testified she had never previously
received such a negative eval uation. Joyner further testified
that she had turned in her objectives, but they were
m spl aced. Wihen she turned in a second set of objectives to
Rector, she tried to wite the words "duplicate” on the
docunment and he would not let her do so.

Adni ni stration's Response to Joyner's Absences

At the end of January 1981, the District hired Rose Blum
Bard as the director of personnel. Bard worked half-tine in
the nmonth of February and began her full-tine enploynent in
March of 1981. Sonetinme prior to March 1981 Rector discussed

with Bard his concerns about Joyner. During the week of



March 2, 1981, Joyner was absent four out of five days. On
Wednesday, March 4, Bard called Joyner at hone and requested a
nmeeting to discuss her absences. Joyner responded that she was
ill and could not cone to any neetings, but would speak wth
Bard when she returned to her teaching duties. Bard called
'Joyner again on March 5, 1981, and asked for a neeting. Joyner
said she could not go anywhere except to the doctor.

Joyner nmet with her classes on Friday, March 6, 1981. She
did not attenpt to see Bard before beginning teaching on that
day. During the norning while Joyner was giving a spelling
exam nation, Dr. Rector canme into her classroom wth another
enpl oyee and asked Joyner to go to Bard's office. He indicated
to Joyner that the other enployee would take over her class
while she went to the nmeeting wth Bard. Joyner asked if she
could have a representative with her and Rector told her that
she could call a representative. Rector offered to drive
Joyner to the neeting; however, she declined.

Joyner went alone to Bard's office and when she arrived,
she found Rector, Bard, and a secretary waiting for her. The
di scussions at the neeting were summarized by Bard in a letter
to Joyner. In relevant part the letter stated:

Thank you for attending the March 6th
neeting held anong Dr. Earl Rector, you and
me. This letter wll serve to sumarize
t hat neeti ng.

The reason | had asked you to cone in was
that | was concerned about your frequent
absences and the effect of these absences on
the continuity of program for the students



at Mbnr oe. ... | indicated to you that it
was ny responsibility to help resolve
enpl oyee problens of a continuing nature.
Your absences for illnesses have Dbeen
frequent over the last few years. | asked
you if you were famliar with the Disability
Al'l owance that is provided through the State

Teachers Retirenent System | suggested to
you that you work wth vyour doctor in
obt ai ni ng a Disability Al | owance.
Additionally, | suggested to you that you

m ght consider an wunpaid |eave of absence
and take sone tinme to inprove your health.
You indicated that you were not aware of the
benefit of Disability Allowance, and that

you need to talk to your attorney. | stated
| would be happy to help you in any way |
coul d. I informed you that frequent

absences are disruptive to the program and
that the Contract authorizes nme to request
verification of absences. | stated to you
that | would be requiring a verification of
any absences that you took. Addi tional ly,
pl ease be aware that continuing absences nmay
indicate unfitness for service and may be
cause for termnation. W cannot continue
to accept these kinds of absences.

- - - - - - - - - - -

You indicated a need to call your attorney.
You have the right to have a representative

assist you in this matter. Il will be happy
to neet with you and your representative at
any tinme.

| asked you if you had anything else to
add. You said "I have nothing to say."

Finally, the letter requests that if Joyner disagreed with the
summary as recited in the letter that she should advise Bard by

March 20, 1981.4

“The  respondent and charging party presented little
evidence of what occurred at the neeting on March 6, 1981.
Respondent, by exam nation of Rose Bard, asked in a sumary
fashion whether the letter accurately reflected the events of



Joyner testified that she told Bard her absences were due
to an industrial injury, and agrees that her responses at the
nmeeting were otherwi se mninmal save a request for an attorney
and a request to end the neeting.

On April 2, 1981, Bard wote Joyner another letter. The
letter references a conversation between Joyner and Bard "on
March 10, 1981."5 Bard further wote:

Co | am informng you that . . . you
have been absent on March 16, 17, 18, 25,
27, 30, 31, and April 1, 1981. As you wll
recal | in ny letter to you on
March 10, 1981, | stated that | would be
requiring a verification of any absences
that you took. This is to request that you
verify the reason for the absences for the
above dates. Please submt this information
to me as soon as possible. Additionally, on
March 10th | informed you that continuing
absences may indicate unfitness for service
and may be cause for termnation. Please be
aware that we are concerned about these
continuing absences and the affect that
t hese absences have on students.

the neeting and Bard testified, "Yes, it reflects the
meeting." Joyner, when asked about the letter, nerely said
that it did not reflect all that was said. The quoted portion
of the letter nerely recites the words that Bard addressed to
Joyner. Bard was present to testify at the hearing and did
verify that the letter reflected what Joyner was told and
charging party had anple opportunity to cross-examne Bard and
to exam ne Joyner concerning the substance of the neeting. The
letter was offered, and received in evidence wthout
obj ecti on. It is concluded that the summary of the neeting
found in the letter of March 6, 1981, accurately reflects the
events which occurred at that neeting. Thus, the letter 1is
evi dence of what Joyner was told at that neeting.

®*The record does not support this reference and rather,
shows that the only conversation between the two individuals
occurred on March 6, 1981. This discrepancy in the letter,
whi |l e of some concern, IS not fatal.

10



Joyner does not di spute that she was absent on
March 16, 1981, and several days thereafter. She testified
that when she was going to be absent, it was her practice to
call the clerical enmployee in charge of obtaining substitutes
and notify that person that she was going to be absent. She
further testified that it was her practice that, if she was
absent additional days, she would not call until she was ready
to return to work. On March 16, Joyner called and spoke with
the substitute clerk, Pam Perillo. When she told Perillo that

she was not going to be at work that day, Joyner was told by

the clerk that she would have to bring in a note. Joyner
states that she told the clerk to record "that | am sick
today." Joyner admts that she never brought a note, and she

further testified that her reasons for not bringing the note
were that the District knew of her disability and therefore

knew of her reasons for being absent.

On May 4, 1981, Bard again wote to Joyner. Bard testified
that she did not know whether Joyner had received her previous
letter at the tine she wote her letter on May 4.6 The My 4
letter stated as follows:

On April 2, 1981, through Certified mail, |
sent you a request for verification of
absences t hat you have taken through
April 1, 1981. To date | have not received
a response from you, nor the verification of
reasons for absences for those dates.

°The record reflects that Joyner signed a return receipt
for the April 2 letter on or about May 2, 1981. Joyner admts
receiving the April 2 letter on or about May 2, 1981.

11



Additionally, since April 1st you have been
absent on the followi ng days. April 9, 20,
21, 22, 23, 24, 27, 30, and My 4, 1981.
Again, | am requesting that you submt this
information to nme as soon as possible,
however, no later than May 8, 1981. Pl ease
be aware that continuing absences may
indicate unfitness for service and may be
cause for termnation. Please be aware that
we are concerned about these continuing
absences and the affect that these absences
have on the welfare of the schools and the
students thereof.

The respondent could not establish whether Joyner ever
received this last letter. There is no return receipt show ng
a signature for it. Moveover, Joyner testified that she did
not receive this letter and Bard could not testify that she had
any evidence to the contrary.

Bard instructed District personnel to treat any of Joyner's
unverified absences as personal necessity‘ | eave rather than
sick |eave. Per sonal necessity leave is |leave wthout
conpensati on. Prior to this new set of instructions, all of
Joyner's absences had been treated as sick |eave for which she
woul d receive conpensation. Joyner's checks for the nonths of
April and May reflected a reduction in conpensation due to the
fact that the District charged her absences to personal
necessity | eave.

On May 5, 1981, Bard wote the following letter to Joyner:
This is to informyou that at the regularly
scheduled Board of - Education neeting on
May 11, 1981, it will be recommended t hat
the Board consider action termnating your

enpl oynment with the Inglewod Unified School
District.

12



Pl ease feel free to attend the Board neeting
Monday ni ght.

Joyner attended a Board neeting on May 11, 1981; thus, it
would appear that she received the My 5 letter prior to
May 11, 1981, or otherwi se knew of the neeting. In any case,
Joyner heard an accusation against her which, if found to be
true, mght result in her termnation. The Board recomended
that the District proceed wth the termnation action against
Joyner.

Joyner Discusses Her Problens with the Union

Sonetine early in 1981, Joyner spoke with Janes CGerald who
was then the Union President, Chief Executive Oficer, Ceneral
Manager, and Gievance Chair. She advised him of her concerns
about her future enploynent and specifically nentioned to him
that the District had questioned the nunber of her absences.l
It appears that Joyner had nunerous conversations with Cerald
regardi ng these concerns and anxieties.

Gerald wundertook to speak to Assistant Superintendent
Dr. Bernard Garen.7 Cerald told Garen of Joyner's anxieties
over the District's response to her absences. Garen responded
that the District was concerned about the nunber of days Joyner

had been absent and the cost of these absences to the

'Gar en variously testified he was an " Assi st ant
Superintendent” and "Deputy Superintendent."

13



District. Gerald suggested that perhaps the D strict could
find a way to mtigate the cost to the District by utilizing
the various insurance prograns available to enployees. There
was no discussion between Garen and Cerald of possible
term nation. In approxinmately March 1981, Joyner told Gerald
of her neeting with Rose Bard. Joyner further told Cerald that
Bard had insisted that all future absences be verified or they
would be treated as personal business. CGerald acknow edged
these conversations with Joyner and stated that he told her
that "Bard had no right to do this, that it was not a
reasonable interpretation and that [she shoul d] resist and

file a grievance if Ms. Bard persisted.”

Gerald learned of the District's intention to terninate
Joyner a day or so after the Board neeting on My 11, 1981.
Gerald was not preéent at the Board neeting, but was inforned
of the action by Joyner and representatives of the Union.
Gerald testified that he was not aware of the specific
accusations against Joyner. Cerald further testified that he
did not make any effort to discover the nature of the
accusations against Joyner absent a few inquiries to certain
District per sonnel who rebuf f ed him because of t he
confidentiality of the proceedings. Cerald testified that the

Union was not required to represent non-nenbers in dismssal

proceedi ngs; that dism ssal proceedings raised issues outside

14



the terns of the agreenent between the parties; and that he
informed Joyner that she would have to obtain her own
representative in the dismssal proceedings. Further, Cerald
testified that he did not ask Joyner for a statenent of the
charges against her because "I didn't want to get stuck wth
her legal fees." CGerald went on to state that, upon advice
from Union field representatives and his own judgnent, he did
not want to Jlearn too much about the specificé of the
term nation proceedings for fear that it mght invoke a duty of
fair representation action against the Association and thus he
was "rather discreet about questioning Ms. Joyner about the
case . . . " Thus, once the termnation proceedings began
agai nst Joyner, the Union did not attenpt to gather further
information regarding the District's termnation proceedi ngs or
the events which led up to it.

The Term nati on Hearings

The heari ng bef ore t he Conmmi ssi on of Pr of essi onal
Conpetence was held on July 25, 28, 29, 30, OCctober 13 and
14, 1981. Joyner was represented by an attorney throughout the
pr oceedi ngs. The panel menbers were one representative
selected by Joyner and her counsel, one representative selected
by the District, and one neutral nenber selected by both

parties.
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I n Novenber 1981, the Comm ssion issued its decision

di sm ssing Joyner, having found her wunfit for

service.?®

The

Comm ssion unaninously agreed that Joyner should be dism ssed

for the follow ng reasons:?

X

| t was established that r espondent

[sic] during the 1979-1980 school

year,

respondent Joyner was absent from service 97

days, which conmprised 55 percent

of the

nunber of days classes were in session. On
eight additional days, other teachers were

required to cover respondent's first
class because of her late arrival.

peri od

Such

conduct <constitutes evident unfitness for

servi ce.

Xl

A It was established that during the
1980-81 school vyear, respondent Joyner was
absent from service 94 days, which conprised

54 percent of the nunber of days

were in session. On el even additiona
ot her teachers were required to

cl asses

days,
cover

respondent's first period class because of
her late arrival. Respondent's excessive

absences nmade it inpossible for her
to be involved in an instructional

students
program

wth continuity or structure, and another

teacher was required to be assigned to her
cl asses.
B. Such conduct as is set forth in

Fi ndi ngs of Fact X and XI was of a magnitude

t hat render ed t he per f or mance

respondent unreliable, inefficient and

8The  decision was anmended to cure
t ypographi cal errors on Decenber 17, 1981

t he

i nconsequenti al ,

There were other mininal stated reasons for dism ssal

whi ch there was not unani nous agreenent.

16
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i nadequat e. It put an unfair burden on the
District including the chronic necessity for
bringing in substitute teachers to replace

respondent. Such conduct on the part of the
respondent constitutes evident unfitness for
servi ce.

Xl
A It was established that on or about
March 6, 1981, r espondent Joyner was

required by t he District's Per sonnel
Director, Rose Bard to submt a physician's
verification of future absences pursuant to
Article TV(A) (Il) of the Agreenent between
the District and the |Inglewod Teachers
Associ ati on. Thi s section permts t he
District to request such a verification if
it "has reason to believe that the absence
may not have been used for proper sick |eave
purposes.” From March 6, 1981, through the
end of the 1980-81 school year, respondent
Joyner was absent 45 days |[sic] classes were
in session. Duri ng this period, she
willfully failed to provide a physician's
verification for any of these absences as
required. Accordi ng, [sic] such absences
are found to be unauthorized.

B. Such conduct as is set forth in Finding
of Fact XI-A above constitutes evident
unfitness for service and persi st ent
violation of and refusal to obey reasonable
regul ati ons duly prescri bed for t he
governnent of the public schools.

There is no evidence in the record that Joyner, or anyone
acting in her behalf, suggested to Bard or the Comm ssion
during the hearing that the proceedings against her were based
upon dissatisfaction with her Union activities; her protests of
the Butler transfer or the failure to fill eight teaching

positions; her conplaints about conditions in or about her
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classroons, or discrimnation because of her race. |Indeed, all
of these argunents were raised for the first time at the
hearing before the Public Enploynment Rel ations Board.

Fol |l owi ng the Term nation Proceedi ngs Agai nst Joyner, the Union
Attenpts to File a 1 evance.

After learning of Joyner's dismssal by the Professional
Conpet ence Commttee and t he Board of Educati on, on
approxi mately Decenber 16th, the Union's Representative Council
passed a resolution protesting the dism ssal of Joyner or any
ot her teacher based upon exercise of rights guaranteed by the
agreenent between the Association and the District. Furt her,
the resolution stated that the Association denied that any
future precedent would be set by the actions which the District
had taken agai nst Joyner. The day follow ng passage of the
resolution, the Association sent a request to the District
Superintendent Dr. Frances B. Wbrthington, requesting that the
Association be given time on the School Board agenda to
publicly read the resolution to the Board. Apparently, no
response was received from the District. Cerald admtted that
the School Board's rules preclude placing personnel matters on
the public agenda and that these nmatters are relegated to
executive sessions. However, GCerald said he disagreed wth the

rule.
At sonme unspecified tinme after the Comm ssion Decision,

Cerald approached Garen and acknowl edged that the tinme |I|ines
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for filing a grievance had |ong past. Cerald asked Garen how
he should proceed and whether Garen would agree that filing the
grievance was futile so that the Association could pursue its
actions in another forum Gstensibly Garen suggested that the
Associ ation should file its grievance and have the nmatter heard
on the nerits.

On January 13, 1982, the Union President Gerald approached
Dr. Garen with a menprandum entitled "Initiation of Gievance
Proceedings in regard to Ms. Rosebud Joyner's sick |eave."
Thi s docunment summarized the events of March 1981 in which Bard
requested that Joyner bring doctor's excuses for all absences
after March 10, 1981. The grievance alleged that Joyner had
been inproperly denied sick |eave conpensati on when she did not
produce the requested doctor's excuses, since the D strict had
a right only to request excuses after -an absence had occurred,
not prior to such absences. The grievance asked that Joyner be
"paid for all sick leave incorrectly charged as personal
busi ness, or otherw se, erroneously accounted for in violation
of the contract."

When t he gri evance was del i vered to Garen and
Superi ntendent Worthington on January 13, 1982, Garen was about
to termnate his enploynent with the D strict and took no
action on the grievance. It appears that no response was ever

received by the Association to this purported grievance.
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On approximately April 13, 1982, the Association wote to

Superi ntendent Frances Worthington. The Association stated,
with regard to Joyner's and two other grievances still pending
after Garen left, "we would appreciate your level Il proposed

resolution wwthin 10 days; not hearing this, in any matter, we
shall assume you wish to proceed to arbitration.” The record
fails to reveal that the Union or the District did anything
further to advance the processing of the grievance.

In relevant part, the grievance procedure of the Agreenent
provi des as foll ows:

ARTI CLE V - GRI EVANCE PROCEDURE

A. Definitions

1. A grievance is defined as an alleged
vi ol ati on, m sinterpretation or
m sapplication of expressed witten terns of
this Agreenent and that by reason of such
alleged violation, a teacher's rights have
been adversely affected.

L] - - - - » L] [ - - L]

3. The grievance procedure shall not be
utilized to contest the dismssal of a
t eacher and t he application of t he
requirenents EEOC, Title VI, Title VIl and
Title XlI, unenploynent insurance and any

other Federal or State statute for which a
specific nmethod of review is provided by |aw.

4. A day is a day on which the District
office is open for business except that,
when a grievance 1is filed subsequent to
May 1 and prior to the end of the school
year, the time limts shall be regarded as
cal endar days. Any time limt affected by
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the Christmas holidays or spring recess
shall be extended by ten (10) and five (5)
days, respectively.

5. A grievant or an aggrieved person is
any person(s) in the bargaining unit as
defined in this Agreenent. The Associ ation
may be the grievant on Association rights,
payrol |l deductions, negotiation procedures
and zi pper.

B. Procedure

1. I nformal | evel

a) Bef ore filing a f or mal witten
gri evance, the grievant shall attenpt to
resol ve a gri evance by an i nf or mal
conference wth the grievant's immediate
super vi sor . Sai d conf erence shal | be

requested within fifteen (15) days of the
occurrence  [sic] of the act or [ sic]
conm ssion giving rise to the grievance or
when the grievant could be reasonably
expected to know of the event which gives
rise to the grievance or teachers |ose the
right to grieve.

b) The imediate supervisor shall hold a
conference with the grievant within five (5)
days of receipt of a request and attenpt to
resolve the matter and respond in witing
upon request within tw (2) days after the
conf erence.

C) The grievant nay be represented by an
Associ ation representative at all neetings
and hearings above the informal |evel of the
grievance procedure and at the infornal
level after the grievant has had at |east
one informal conference with the grievant's
i mredi at e supervi sor.

d) If the imediate supervisor does not
hold a conference or respond in witing
within the tinme |limts stated above, then
the grievant may proceed to Level | wth the
grievance.
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2. Level |

a) If a grievant is not satisfied with the
results of the conference, the grievant
must, wthin five (5 days of the oral
conference or the receipt of a requested
witten response, present the grievance in
witing on the approved form to the
i mredi at e supervi sor. .

b) The inmrediate supervisor shall hold a
heari ng W th t he gri evant and shal
communi cate a decision in witing seven (7)
days after receiving the grievance.

C) In the event the inmediate supervisor
fails to conduct a hearing and render a
decision within the seven (7) days, the
grievant shall notify the superintendent or
desi gnee who shall convene a hearing within
seven (7) days after notification and direct

t he I mredi ate  supervi sor to render a
decision in witing* Such a directed
decision shall be nade wthin three (3)
days. If the tinme limts specified above

are not followed, the grievant may appeal
the grievance to Level 11.

3. Level 11

a) In the wevent the grievant is not
satisfied wth the decision at Level I, the
grievant nmay appeal the decision to the
superi nt endent or desi gnee on t he
appropriate form within seven (7) days of
the receipt of the Level | decision.

LJ - L] - - L] - L) L) - L

C) The superintendent or designee shal
hold a hearing with the parties and render a
decision in witing wthin ten (10) days of
recei pt of an appeal .

4. Level 111

a) If the grievance is not resolved at
Level 11, the grievant may request that the
Associ ation subm t t he gri evance to
arbitration. The grievant shall make such

request within five (5) days after receiving
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the Level |1 decision. The Associ ation
shall notify the superintendent or designee
within ten (10) days after receipt of
Level 11 deci si on by grievant i f t he
gri evance has been submtted for arbitration
by the Associ ati on.

L] L] L L] L] L] L] - L] L] -

c) If any question arises at [sic] to the
Arbitrability of t he gri evance, such
guestion (s) will be ruled wupon by the

arbitrator.

- - - - - - - - - » -

i) The arbitrator shal | render t he
decision no later than thirty (30) days
after the conclusion of the hearing. Such

decision shall be final and binding on the
parti es.

- LJ L] * - - L] L] L - -

5. M scel | aneous

b) Since it is inportant that grievances
be processed as rapidly as possible, the
tinme limts specified at each level should

be considered maximunms and every effort
should be nmade to expedite the process. The
time limts, however, nmay be extended by
nmut ual agreenent.

c) Failure of the grievant or Association
to abide by the tinme limt specified shall
result in the grievant or the Association
being deened to have accepted the decision.
The Associ ation shal | be gi ven an
opportunity to file a witten response to
any proposed settlenment prior to the final
resolution of the grievance.

L] L] L] L Ld L] L] L L - L]
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g) The processing of a grievance beyond
Level Il shal | constitute an expressed
election on the part of the grievant that
the grievance arbitration procedure is the

chosen form for resol vi ng t he i ssues
contained in the grievance and that the
grievant will not resort to any other forum

for resolution or review of the issues.
In relevant part, the contract provisions relied upon by
the Association in the purported grievance filing and in the
proceedings in this matter are as foll ows:

ARTI CLE 1V - LEAVE PROVI SI ONS

A S| CK LEAVE

1. Full-time teachers shall be entitled to
ten (10) days Ileave wth full pay each
school year for purposes of personal illness
or injury. .

4. Sick leave credit may be used by the
enpl oyee for sick |eave purposes, wthout
| oss of conpensation. Upon exhaustion of
al | accumul ated sick leave credit, an
enpl oyee who continues to be absent for
purposes of this policy shall receive the

difference between their regular pay and the
anount actually paid a substitute, or if no
substitute is enployed, the anount which
woul d have been paid a substitute if one had
been enpl oyed. The days of differential
pay, when conbined with days of accunul ated
sick leave utilization, shall not exceed one
hundred and ten (110).

- - - - * L] L . L) L] *

6. The teacher shall notify the D strict
Ofice as soon as the need to be absent is
known, but, unless exceptional circunstances
prevent, no later than 6:30 a.m on the day
of the absence in order to permt the
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District to secure a substitute. However,
if an enployee's service commences prior to
the regularly scheduled school day, t he
enpl oyee shall <contact the District Ofice
no later than one and one-half (1-1/2) hours
prior to the start of the teacher's
wor kday. The notification described herein
shal | also include an estimate of the
expected duration of the absence.

- L) L] - L] L] - L] L - L L]

8. If the duration of the absence is the
sane as the estimate thereof, the teacher
shall not be required to notify the D strict
Ofice of intent to return to work. If the
duration of the absence is less than the
estimate thereof, the teacher shall notify
the school secretary by 2:00 p.m on the day
preceding the day of return to work. If the
duration of the absence exceeds the estimate
thereof, the teacher shall notify the school
secretary that the teacher will not return
to work by 2:00 p.m on the workday
preceding the original expected day of
return, and estimate when the teacher wll
return.

9. If an enployee is absent for twenty
(20) consecutive workdays or nore, t he
enpl oyee shall advise the District Ofice by
2:.00 p.m on the day preceding the day of
intended return of such intent. If the
enpl oyee fails to notify the District, as
specified herein, and returns to work on
said day, the enployee nay be denied work on
sai d day.

10. As a condition for return to work
following an absence occasioned by ngjor
surgery, mgjor disability due to illness,
accident or maternity, a doctor's release
certifying enployee's capability of resumng
all regular activity of the assignnent and
the date of return shall be submtted to the
District.
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11. It shall be the prerogative of the
District to require physician's verification
of absence due to illness or injury if the
District has reason to believe that the
absence may not have been used for proper
sick |eave purposes.

- L L L] Ld L] - L - L] L]

I . OTHER LEAVES W THOUT PAY

1. The District may grant a teacher, wupon
witten request, an unpaid |eave of absence
for up to one (1) school year

2. A teacher may apply for and shall be
granted an wunpaid health [|eave of absence
for the remainder of the current school year
and up to one (1) additional school vyear.
Such leave may be extended for an additiona
period of tine.

3. If the |eave of absence was granted for
health reasons, the teacher shall submt
prior to return to service a doctor's
st at enent certifying t he teacher's
capability of resumng all regular duties of
t he assignnent from which | eave was granted.

4. A teacher on |eave of absence w thout
pay for one (1) year or nore shall notify
the District Personnel Ofice by February 15
of his/her intent to return to service in
the District for the following year.
Failure to give said tinely notification
shall result in an automatic extension of
| eave unless there is a vacancy for which
teacher is conpetent and qualified to fill
and teacher desires the position.

5. A teacher returning to service wthin
one (1) vyear shall be returned to the
position from which the |eave was granted.
A teacher returning to service after nore
than a year's leave shall be placed in a
position of equi val ent status and rank
unl ess ot her arrangenents are nutually
agreed to by the enployee and the District.

- - - - - - - L L] L L
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K. RI GHTS OF TEACHERS ON LEAVE

a

3. A teacher returning from a |eave of not
nore than one (1) year shall be reinstated
to the position from which the |eave was
granted, assumng it still exists, or one of
equi valent rank and status if the position
no | onger exists.

4. A teacher returning from |leave of nore
than one (1) year shall be reinstated to a
position of the sane rank and status.

Based upon the above facts, the Association urges that the
District should be found to have violated the Educational
Enpl oynent Rel ati ons Act.

| SSUES

A Whet her Joyner and the Association filed tinely
charges against the District?

B. Whether the District violated the EERA by repudiating,
di savowing, or unilaterally changing the provisions of the
contract relating to sick leave and verification of illness?

C Wiet her the District violated the EERA by repudiating
or wunilaterally changing the provisions of the agreenent
relating to the processing of grievances?

D. Whet her t he District vi ol at ed t he EERA by
di scrimnating against Rosebud Joyner because of the exercise

of protected rights?
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CONCLUSI ONS OF LAW

Ti nel i ness

The Educational Enploynment Relations Act provides that PERB
shall not have jurisdiction to issue a conplaint in respect of
any charge based upon an alleged unfair practice occurring nore
than six nonths prior to the filing of the charge !
(Cal. Gov. Code, section 3541.5(a) (1)) PERB has held that the
statute of l|imtations nust be raised by a respondent as an

affirmati ve defense or is otherw se waived. (See V&l nut Valley

Educat ors Associ ation (2/28/83) PERB Decision No. 289 and cases

cited therein at 10-12.)

As found above, the District asked Joyner to verify certain
absences on and after March 6, 1981. The record further shows
that when Joyner failed to wverify her absences wth the
requested doctor's excuse, the District treated her absences as
personal necessity leave and denied any conpensation for the
dates when she was not at work. Joyner becane aware of the
deni al of conpensation when she received.her April and/or My
paycheck(s).

Joyner spoke to Union President Janes Gerald at or about
the time the requests for physician verifications were nmade in
March 1981. She asked Gerald whether she had to provide such
verifications and he told her that she did not. Gerald further
testified he viewed the District's requirenment for verification

unreasonable and a violation of the agreenent. He told Joyner
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she should file a grievance at that tine. CGerald spoke wth
Assi stant Superintendent Bernard Garen in early 1981 about his
concerns relating to the District's application of t he
contractual provisions for doctor's verification and sick |eave
conpensation in the Joyner matter. GCerald admitted that Garen
told him that the District was concerned about the cost of
Joyner's absences and it was his view that Garen was concerned
about the nunber of absences as well.

Gerald further testified that when he learned in early My
that the District intended to comence dism ssal proceedings
agai nst Joyner, he considered these proceedings a mtter
outside the provisions of the contract. Since Joyner was not a
menber of the Union, it wuld not represent her. CGerald
further testified that he did not want to ask Joyner too many
questions about the nature of her dispute with the D strict
because he did not want to have too much information and risk
bei ng charged, subsequently, with a breach of the Union's duty

to fairly represent enployees.

The charge in this mtter was filed by Joyner in My of
1982, alnost a year after the events leading to the dispute
concerning doctor's excuses and sick |eave conpensation. The
charge was anended and the Union was joined as a party
subsequent to that time. The final amendnent of the charge was

in June of 1982.
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It is found that Joyner was aware of the District's
intended application of the sick |eave provisions and doctor's
verification requirenents in March, April and May of 1981,
alnost a year prior to the tinme that the charge was filed.
It is further found that the Association was equally aware, or
should have been aware, of the District's intended application
of the contractual provisions relating to sick |eave and
doctor's verifications at or about this sane tine. Gerald's
own adm ssion shows that he knew of the District's request that
Joyner provi de a verification of absences. Gerald's
di scussions with Garen also revealed his knowl edge of the
District's concern about the nunber of absences for alleged
sick | eave.

Gerald, nost assuredly, could have found out that Joyner
had not been conpensated for certain alleged absences due to
illness, had he asked Joyner when she received her checks
covering the nonths of April and May of 1981. Wiile nothing in
the record shows ‘that such an inquiry was made, it was
i ncunbent upon the Union to find out whether its contract
relating to provisions of doctor's verifications and sick |eave

had been jeopardized by the actions of the District relating to

1The District wote several letters between Mrch and
May 1981 concerning the matter of wverification. The first
notice  of the District's intended application of this

requi rement occurred on March 6, 1981, and Joyner was on notice
from that date. (See NLRB v. California School of Psychol ogy
(9th Cir. 1978) 583 F.2d 1099 [99 LRRM 3195].)
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this enpl oyee. Certainly, in early My 1981 when the
Associ ation learned that Joyner mght be discharged, it was on
notice that the District may have taken some action relating to
matters which Joyner discussed with Cerald in the spring of

1981. (Contrast, NLRB v. Don Burgess Construction Corp. d/b/a

Burgess Construction, Builders, and Donald Burgess and Verlon

Hendrix d/ib/a V & B (9th Cir. 1979) 596 F.2d 378 enf'g (1979)

227 NLRB 765; NLRB v. Allied Products Corp., Richard Brothers

Division (6th Cir. 1977) 548 F.2d 644.)

Simlarly, GCerald should have known and it 1is concluded
that he nust have known, that the District was, 1in part,
proceedi ng against Joyner in its dismssal action because of
her excessive absences. Gerald' s frequent conversations wth
Joyner during the spring of 1981, coupled with her conplaints
to himthat the District was concerned about her absences, and
Gerald's own discussions with Garen, all .i ndi cate that Joyner's
use of sick |leave was an issue which would have been raised in
her term nation proceedings. A sinple question to Joyner would
have revealed the basis for the District's action. If indeed,
the District's action would have raised contractual questions,

t he Associ ati on should have known about it at that tine.

The fact that the Association was reluctant to obtain too
much information from Joyner because it feared it mght be
found to be derelict in its representational obligations in
another action, is hardly justification for failure to police

its contract.
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It is concluded that the Association knew or should have
known, in the spring of 1981, of the District's intended
application of the doctor's verification and sick |eave
provi sions of the agreenent between the parties. Therefore, it
is found that the allegations by Joyner and the Association
relating to alleged unlawful wunilateral change or repudiation
of the contract concerning verification of such leave and the
deni al of conpensati on for unverified i1l nesses are
time-barred, and those portions of the conpl aint are

di smi ssed. !

Charging Party never argued at the hearing or in its

brief that the statute of limtations was tolled by virtue of
the fact that the Professional Conpetence Comm ttee proceedings
were in progress until approximately Novenber of 1982 or
because the Association filed a grievance. (See Victor_ Valley

Joint Union Hi gh School District (12/29/82) PERB Decision No.
273 and State of California, Departnent of Water Resources, et
al . (12/29/81) PERB Oder No. Ad. 122-S; ct. Ekins v. Derb
(1974) 12 Cal.3d 410 [115 Cal.Rptr. 641]; Mers v. unty

Orange (1970) 6 Cal.App.3d 626 [86 Cal. Rptr 198] ) Nel t er
argunent would have nerit. The proceedings by the Conm ssion
on Professional Conpetence were admttedly limted to matters
outside of the contract, solely involving the dism ssal and had
no inpact upon the issue of whether the District unilaterally
changed its verification and sick |eave policy. Any tangenti al
relationship to those issues would not be sufficient to invoke
the doctrine of equitable tolling in that the defenses,
evi dence, and issues in the conpetence proceeding would not be
the same or sufficiently simlar to justify tolling of the
unfair practice filing date. (Mctor Valley Joint Union High
School District, supra.) SimTarTy, the TiTing of the
purporied grievance on January 13, 1982, admttedly beyond the
tinme limts of the grievance procedures in the contract and
almost nine nonths following the alleged wunilateral changes
would not permt charging party to argue that the statute of
[imtations should be tolled as a nmatter of equity and the

argunent would be barred by the doctrine of |aches. (See and
conpare Calexico Unified School District (12/ 20/ 82) PERB
Deci sion No—265at I3y Respondent 11 ts case woul d nost
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Conversely, the allegations of the charge relating to the
unl awful conduct of the District in failing to process the
grievance filed in January of 1982 and the alleged repudiation
of the contract and unlawful notivation in discharging Joyner
in Novenber of 1981, are found not to be tine-barred and fall
within a period of six nonths prior to the time the charge as
subsequent|ly anended was filed in April of 1982.

The Allegation that the District Repudiated or Changed the

Contract Relating to Sick Leave and Doctor's Verification
When 1t D scharged Joyner

Al though it has been shown that the allegations of the
charge relating to the District's request for verification and
its subsequent denial of sick |eave conpensation in March,
April and May of 1981 are tinme-barred, the District, in part,
based its dism ssal of Joyner on excessive absences and failure
to conply with the request that she verify those absences. For
this reason, the Union's contention that the District
repudiated the contract by termnating Joyner because of her
excessive absences and failure to conply with the verification

requi rements nust be exam ned briefly here.

assuredly be surprised. The charging party waited nine nonths
in which to file a grievance. It would hardly be equitable to
toll the statute of |imtations for an additional six nonths
thereafter. The statute may be tolled during the tine a party
prepares for and pursues a grievance; however, tine spent
sitting on one's rights is not included. (See Los _Angel es
Unified School District (5/20/83) PERB Decision No. 311 at 4-7
and San Dieguito Union Hi gh School District (2/25/82) Decision
No. 194.)
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The Union argues that Joyner's termnation constituted a
repudi ation of the contract provisions which permt enployees
who have used all of their sick leave to be further conpensated
for additional days of sick leave up to 110 days per year.
This conpensation is based upon the differential between their
regular rate of pay and the anobunt paid to substitutes. (See
contractual provisions at page 24 above.) The Union also
contends that the District's request for verification prior to
the tine Joyner was absent constitutes a repudiation of the
agreenent and her failure to conmply with the request cannot be
a valid basis for discharge.

Thus, Joyner and the Association contend that by
termnating Joyner for excessive absences and failure to verify
absences, the District unilaterally changed or repudiated the
contract in violation of the District's duty to bargain
pursuant to EERA section 3543.5(c). (See Grant_Joint Union
H gh School Dy strict (2/26/82) PERB Decision No. 196; Victor
Valley Joint Union _H gh _School District (12/31/81) PERB

Deci sion No. 192; see also Davis Unified School et al.

(2/ 22/ 80) PERB Decision No. 116; see C & C Plywod Corp.
(1967) 385 U.S. 421 [64 LRRM 1065]; NLRB v. Katz (1962) 369
U.S. 736 [50 LRRM 2177].)

In Grant Joint Upion High Schogl District, supra, PERB held

that in order to establish a prima facie violation of
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section 3543.5(c) when a unilateral change in or repudiation of
a contract or past practice is alleged, a charging party nust
show: (1) that the respondent has breached or otherw se
altered the pérties' witten Agreenment or its own established
past practice; (2) that the breach or alteration anmounts to a
change of policy (i.e. that it had a generalized effect or
continuing inpact upon the terns and conditions of enploynent
of bargaining unit nmenbers) ; and (3) that the change in policy
concerns matters within the scope of representation. (Pl acer

Hlls Union School District (11/30/82) PERB Decision No. 262

at 3.) A nere isolated act against a single enployee is
insufficient to establish a unilateral change in or repudiation
of an established policy or an existing contractual term

(North Sacranmento School District (12/20/82) PERB Decision No.

264 at 13.) There is a fine Iline between PERB' s |ack of
authority to enforce an enploynent contract between the
parties, and the need to determne its content or terns in
order to establish whether a violation of the EERA has

occurred. (Mictor Valley Joint Union H gh School District,

supra; C & C Plywood Corp., supra.)

The contract between the District and the Association

provi des that:

It shall be the prerogative of the
District to require physician's verification
of absence due to illness or injury if the

District has reason to believe that the
absence may not have been used for proper
sick | eave purposes.
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The Association argues that the District's declaration on
March 6, 1981, that all Joyner's future absences would have to
be wverified violates the agreenment which only requires
verification of absences after they have occurred. The record
shows that at the neeting on March 6, 1981, Bard warned Joyner
that all future absences would be subject to verification. The
record reflects that thereafter the District, repeat edl y
requested Joyner to verify her absences in_l\/tarch, April and My
after they occurred. These requests were nmade in witing by
Rose Bard. Further, Joyner testified that when she called the
substitute clerk to tell her that she would be returning to
work after an absence, the clerk on behalf of the District,
requested that Joyner bring a doctor's verification.

Thus, assuming that the Union's contract interpretation is
correct, the record reflects that the D strict did not
repudiate the agreenent. Rat her, on March 6, 1981, t he

District gave advance warning to Joyner, that in the future,

absences will have to be verified based upon her undisputed
history of poor attendance for alnost two years. Mor eover,
after each absence or group of absences, the District

requested, on at least three or four occasions subsequent to
their occurrence, that Joyner verify these absences. Joyner
failed to conmply. The District's application of the provisions
of the contract, in no way repudiates the plain neaning of the

agreenent.
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Mor eover, Joyner's substantial and escalating nunber of
absences, six years after her initial injury, anply justify the
District's request that her absences be verified by a
physi ci an. Thi s interpretation is consistent wth the
provisions of the contract permtting the District to verify
t hose absences which seem doubtful. Finally, it 1is notable
that Joyner testified her failure to provide doctor's excuses
was not based upon her belief that she had a contractual right
to refrain from doing so, but rather was based upon her own
determnation that the District had all the information it
needed.

The District's action discharging Joyner as unfit for
service due to excessive absences does not in any way
constitute a repudiation of the contractual provi si ons
providing for excess sick |eave conpensation of up to 110 days
a year. The provisions of the agreenent do not guarantee that
the enployees may have over 110 days a year of sick |[eave.
Such an interpretation is not consistent wth the plain
| anguage of the agreenent. The negotiating history indicates
that the inplenmentation of the sick |eave |anguage was
incorporated solely to bring the contract into conformty wth
the provisions of section 44977 of the Education Code. The
section upon which the Association relies in its claim of
repudi ation, nerely describes how enployees wll be conpensated

when their absences exceed the maxinum days of sick |eave
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accurmul ated. Pursuant to the contract, the enployees will earn
10 | eave days of sick |eave each year. Nothing in the contract
guarantees that after their accunulated sick leave s
exhausted, enployees may then take an additional 110 days of
sick | eave.

The District's interpretation of the contract provisions in
question is a reasonable one. Absent sone evidence of a
contrary intent or established practice, the D strict's conduct
cannot be found to be a repudiation of an agreenent or

uni l ateral change of an existing practice. (See Chico Unified

School District (2/22/83) PERB Decision No. 286, supra.) Thus,

the allegations that the District repudiated the agreenent by
basi ng Joyner's discharge on excessive absences and failure to
verify illness are dism ssed.

The District's Failure to Process the Gievance

In a simlar vein, the Association argues that the District
failed to process its grievance concerning the District's
requi rement that Joyner verify her absences and its failure to
pay her for her wunverified absences. The Association contends
t hat the District's failure to process this grievance,
constituted a unilateral change and repudiation of t he
obligations of the District under the contract. (See cases

cited at pp. 34-35 above.)

Union President Janes GCerald testified that at sone
unspecified tine prior to January of 1982, he spoke wth

Assi st ant Superi nt endent Garen  about filing a grievance
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concerning Joyner's sick l|eave verification and conpensation.
At the time Gerald spoke with Garen, he testified that he knew
that the grievance time lines had long passed and suggested
that he mght pursue the dispute against the District in sonme
other forum Garen responded that he preferred that a
gri evance be fil ed.

Sonetime after the conversation between CGerald and Garen,
the Union presented a witten grievance to the District.
Ostensibly, copies of the grievance were given to both Garen
and the superintendent. At the tine Garen was given a copy of
the grievance, he was preparing to leave to take a position
with another school district. The record is devoid of any
evi dence of what the District did about this grievance.

No fur.ther conmuni cations between the Association and the
District occurred until approximately April of 1982 when the
Association sent the superintendent a list of three grievances
which were outstanding and unresolved in the wake of Garen's
departure. The Association wote, "W would appreciate your
Level 11 - Proposed Resolution within 10 days; not hearing
this, in any manner, we shall assume you wish to proceed to

arbitration." The record fails to show whether the District
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responded to this letter. Mreover, the record fails to show
that the Union did anything further in pursuit of the
gri evance. Yet the contract requires the Union to notify the
District if a mtter is submtted for arbitration (see
Article V B.4.a. at pp. 22-23 above). The record shows no
evidence of any grievance other than Joyner's which was not
resolved in sone fashion and it appears that the Union and the
District were able to resolve the other two grievances
mentioned in the April letter to the superintendent. Nei t her
of these grievances involved a tineliness question.

The record fails to support an allegation that the District
changed a past practice or policy of generalized effect, so was
to anount to a violation of the EERA. At worst, the District
agreed to nmake an exception to the tine Iines. in the contract
to permt the filing of a grievance at the first level. Having
made this exception, it 1is wunclear that the D strict was
commtted to do anything beyond |ook at the plain |anguage of
the grievance. Nothing in the contract obligated the District
.to agree to proceed to arbitration.

This wunique situation relating solely to one individual's
grievance, filed substantially out of tine, does not justify a
finding that the District repudiated the agreenent. The record
would equally admt of an interpretation that the District's
action or nonaction constituted a denial of the grievance as
much as it constituted a failure or refusal to process it.

Whether the District's rejection of the grievance is justified
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is a matter for another tribunal. See Baldwin Park Unified

School District (4/4/79) PERB Decision No. 92.

Finally, there is a serious question why the Union took no
further action to nove the Joyner grievance forward. The nere
filing of the grievance and a subsequent letter some three
nonths later hardly indicates an enthusiastic pursuit of the
grievance to permt one to conclude that the D strict had
unlawful ly repudiated the procedures for grievance resolution
in the contract.

It is <concluded that the District's conduct does not
support a finding of a repudiation of its obligations under the
grievance provisions of the contract. The Union has failed to
show the District refused to go to arbitration or that the
District engaged in conduct which can be construed as a
repudiation of the policies or practices of the District
relating to grievance processing.

Thus, the Association has failed to prove the D strict
unilaterally changed or repudiated its agreenent in the manner
in which it processed Joyner's grievance. This aspect of the
charge is dism ssed.

The Al eged D scrimnation Agai nst Joyner Because of
Protected Activity

The Association contends that the D strict discrimnated
agai nst Rosebud Joyner by discharging her because of her

exercise of protected rights wunder the EERA In the now
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frequently ~cited <case of Novato Unified School District

(4/30/82) PERB Decision No. 210, PERB set forth the test and
general standards to be applied in cases where enployers are
alleged to have discrimnated against enployees because of an
exercise of rights protected by the EERA Under the Novato
rule, the charging party alleging discrimnation wthin the
meani ng of section 3543.5(a) has the burden of showing that the
protected conduct was a notivating factor in the enployer's
decision to take adverse personnel action. Quite often,
evi dence of such notivation must be establ i shed
circunmstantially since direct proof is often unavail able. (See

Republic Aviation Corp. v. NLRB (1945) 324 U. S. 793 [16 LRRM

620].) If the charging party can establish an inference that
there is a nexus between the proved protected activity and the
adverse personnel action, then the burden wll shift to the
enployerl2 to show that it wuld have taken the action
regardl ess of the enpl oyees’ participation in protected

activity. (Novato, supra; see also, Wight Line, a Division of

Wight Line, Inc. (1980) 251 NLRB 1083 [105 LRRM 1169].)

Wien viewed in its totality, the record in this case fails
to show that Joyner engaged in any protected activities of

sufficient nonment to establish that they were a notivating

2Conpar e NLRB V. Transportation Management COr pp.
(1st Cir. 1982) 674 F.2d 130 cert, granted (U S.S.C. 1982) 103
S.Ct. 372 No. 82-168.
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factor for discrimnatory termnation by the District. (See

Poway Unified School District (4/14/83) PERB Decision No. 303,

at 8-9.)

At some time in the late 1960's Joyner was a nenber of the
Anerican Federation of Teachers. Her activities wth that
Union were hardly notable. There is no evidence that, during
the tine that she was affiliated with that organization, the
District knew of her activities or had reason to be concerned
about them Joyner disaffiliated with the Anerican Federation
of Teachers in m d-1970.

It was not wuntil sone unspecified tinme in 1980-81 school
year that Joyner clainms to have engaged in any other specific
conduct which she alleges to be protected. During this period
of tinme, she conplained about dogs and fleas in and around her
cl assroom There is no evidence of the frequency of the
conplaints, and there is no evidence the District responded to

t hem

Joyner was involved with other teachers in opposing the
m d-year change of principal at the school in which she worked
in 1981. Her role in this protest was no different than any
other of the 10 to 20 teachers on the "commttee."” No -other
teacher appears to have had the focus of discrimnation vested

upon them?® Joyner along with other teachers, also opposed

BJoyner testified that a probationary teacher was also

di scrim nated against. However, the inprecise testinony of
Joyner concerning the person |eaves the record wanting and
fails to establish what adverse action, if any, was taken

agai nst this enpl oyee.
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a transfer of certain colleagues from her school. She nade a
statement that a <class action should be filed and this
statenment was overheard by an assistant principal.

Finally, during this sane period of tinme, the 1980-81 school
year, Joyner intentionally failed to attend certain faculty
nmeeti ngs because she felt her time was better spent in the
cl assroom

It is inportant to consider that nost of these activities
alleged to be protected, were done in association wth many
other faculty nmenmbers. Though Joyner clained to be involved in
each of these actions, the record shows that. she was no nore
vocal, no nore promnent and no nore a leader than any of the
other enployees involved in these activities. Thus Joyner's
m ni mal conduct, |acking character as a unique threat to the
District, hardly justifies any reaction by this enployer.
(Contrast San_Lleandro Unified School Distrjct (2/24/83) PERB
Decision No. 288 where the protest of extra duty assignnents
was carried out by a highly visible individual who actively
directed and organi zed the conduct in question.)

Moreover, many of the activities which Joyner purportedly
engaged in were hardly protected. It is doubtful t hat
enpl oyees are free to protest an admnistrative determ nation
to change site mmnagers, principals or others absent sone
relationship to enployee working conditions. (See State of

California, Departnent of Devel opnental Services (7/28/82) PERB
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Deci sion No. 228-S.) The protest here had nothing to do wth
the inpact on the enpl oyees’ work but rather was based on their
personal preference for a particular individual as principal.

(Conpare State of California, Departnent of Transportation

(11/16/82) PERB Decision No. 257-S at 7-8.)

Joyner's failure to attend faculty neetings because she
felt her tine was better spent in teaching students or for any
other reason is not protected, is insubordinate and justifies

no protection wunder the EERA (See Modesto Gty Schools

(3/8/83) PERB Decision No. 291 at 22-23) Finally, Joyner's
m nimal safety conplaints and conplaints about transfer of
fellow teachers, while arguably protected, are not in and of
t hensel ves sufficient to raise an inference of discrimnation
when as noted below, the enployer establishes valid reasons for

personnel actions taken against the enployee. (See Sacranento

Cty Unified School District (11/18/82) PERB Decision No. 259;

cf. NLRB v. Tamara Foods, Inc. (8th Cir. 1982) 692 F.2d 1171

[111 LRRM 3003] enfg. (1981) 258 NLRB No. 180 [108 LRRM 1218];
Zurn _Industries, Inc. v. NLRB (9h Cir. 1982) 680 F.2d 683

[110 LRRM 2944] enfg. (1981) 255 NLRB No. 88 [106 LRRM 1353].
The fact that the D strict began to focus on Joyner's
absences and eventually brought term nat.i on action shortly
after a new principal cane to her school, does not in and of
itself suggest that there was discrimnatory notive. Rat her

Joyner's history of absences for over tw years during 50
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percent of the school year, coupled with her insubordinate
conduct with regard to the new principal anply justified the
District's focus wupon her and concern about her continued
ability to function as a teacher of the D strict. The
District's response under the facts of this case appears to be
justified and cannot be a basis for an inference of w ongdoing.

It is thus concluded that the evidence on this record does
not support a finding that the adverse personnel actions taken
agai nst Joyner were in any way notivated by her exercise of
protected rights pursuant to the EERA. Thus, this aspect of
t he charge nust be di sm ssed.

| nterference

Nor can the Association or Joyner successfully argue that
the District interfered with Joyner's protected rights. (See
Carlsbad__Unified  School District (1/30/79) PERB Deci si on

No. 89.) The record reflects that the District discharged
Joyner when she failed to produce verification and denied her
certain conpensation for alleged absences due to illness. The
District's reasons for requiring doctor's excuses and failing
to pay for absences without verification are anply justified by
its need to maintain a stable academc environment for its
st udent s. "EERA does not guarantee enployee activists a right
to be insulated from nondiscrimnatory personnel actions."

Ofice of the Los Angeles County Superintendent of Schools

(12/16/81) PERB Decision No. 263 at 8-9. Since the personnel
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actions taken agai nst Joyner have been found to be
nondi scrim natory, concomtantly there is no finding that these
actions interfered with any of Joyner's protected rights. Thus
it is concluded, the District did not interfere with any rights
protected by the EERA

PROPCSED ORDER

Based upon the foregoing findings of fact, conclusions of
law, and the entire record in this matter, the unfair practice
charge in case LA-CE-1562, filed by the Inglewod Teachers
Associ ation and Rosebud Joyner against the Inglewod Unified
School District and the incorporating PERB Conplaint are hereby
DI SM SSED.

Pursuant to California Admnistrative Code, title 8,
part 111, section 32305, | this Proposed Decision and Oder shall
becone final on June 29, 1983, unless a party files a tinely
statenment of exceptions. In accordance with the rules, the
statenment of exceptions should identify by page citation or
exhi bit nunber the portions of the record relied upon for such
excepti ons. See California Admnistrative Code, title 8,
part 111, section 32300. Such statement of exceptions and
supporting brief nust be actually received by the Public

Enpl oynent Rel ations Board itself at the headquarters office in

Sacranento before the <close of business (500 p.m) on

June 29, 1983, or sent by telegraph or certified United States
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mai |, postrmarked not later than the last day for filing in
order to be timely filed. See California Adm nistrative Code,
title 8 part |11, section 32135. Any statenent of exceptions

and supporting brief nust be served concurrently wth its

filing upon each party to this proceeding. Proof of service
shal | be filed wth the Board itself. See California
Adm ni strative Code, title 8, part IIl, section 32300 and 32305.

Dat ed: June 9, 1983

STEPHEN H. NAIMAN
Administrative Lav Judge
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